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January 24,2022

Secretary Xavier Becerra

Centers for Medicare & Medicaid Services

Department of Health and Human Services

Attention: CMS-99L1-P

MailStop C4-26-05

7500 Security Boulevard

Ba ltimore, MD 2L244-185O

RE: Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment
Parametersfor 2O23, RIN 0938-AU65

Dear Secretary Becerra,

We write to express concern with the proposed Patient Protection and Affordable Care AcU HHS

Notice of Benefit and Payment Parameters for 2023, RIN 0938-AU55 and to request clarification
as to how this rule will affect our members.

Christian Employers Alliance (CEA) is an alliance reprepenting Christian-owned businesses in the
United States. Our members are for profit and non-profit, hail from different states, represent
differ.ent industries, and vary in size. What they share ip common is a deep commitment to living
out- their orthodox Christian faith in every-day life, including in their homes, ministries,
busihesses, and communities.

One of CEA's primary purposes is "to support Christian employers and develop strategies for
them, so that they, as part of their religious witness and exercise, may provide. health or other
employment related benefits to their respective employees and engage in other employment
practices in a manner that is consistent with Christian Values." (CEA Articles of lncorporation, art.
il., 5 2.2.)

CEA members must be an "employer [] that commitls] to provide health care benefits consistent
with.Christian Ethical Convictions and to support the right and freedom of Christian employers
to do so." (CEA Bylaws, 2nd amended, 3.1.1.) Members must agree to run their businesses



consistent with CEA's Statement of Faith and Ethical Convictions.l This statement represents a

Biblical understanding of who God is, their relationship with Him, and their desire to honor Him
in all of their dealings.

For example, the Statement of Faith includes a Biblical understanding that "every person is
created in the image of God and has inherent dignity, regardless of situation, brokenness, or sin."
(Statement of Faith, 1.1.8.) Additionally, the Christian Ethical Convictions section states: "Male
and female are immutable realities defined by biological sex. Gender reassignment is contrary to
Christian Values." (statement of Faith, 1.3.5,)

Given these convictions and CEA's purpose, we are concerned that the proposed regulation
requires affirmation of sexual orientation and gender identity (SOGI) in health care plan designs
by adding "sexual orientation and gender identity" to several non-discrimination provisions. The
NPRM suggests that not including the range of "gender affirming care" services is presumptively
discriminatory. The NPRM cites the Colorado Essential Health Benefits (EHB) plan as an example
of a plan that complies with the "updated nondiscrimination policies."

Standards of care for individuals who identify as transgender are still being debated within the
medical community-particularly as those standards apply to children and permanently life-
altering interventions.2 Despite this ongoing debate in the medical community, HHS has looked
to one of the most aggressive states, Colorado, as a model for requirements nationwide. As
approved by HHS, Colorado's EHB plan must include following "gender-affirming care services"
at minimum: hormone therapy; genital and non-genital surgical procedures (hysterectomy,
penectomy, mastectomy); blepharoplasty (eye and lid modification); facefforehead and/or neck
tightening; facial bone remodeling for facial feminization; genioplasty (chin width reduction);
Rhytidectomy (cheek, chin, and neck); cheek, chin, and nose implants; lip lift/augmentation;
mandibular angle augmentation/ creation/ reduction (jaw); orbital recontouring; rhinoplasty
(nose reshaping); laser or electrolysis hair removal; and breast/chest augmentation, reeducation,
construction.3

:

The NPRM states it will comply with legal conscience and religious freedom protections: "ln
enforcing the nondiscrimination provisions in the corresponding CMS regulations, HHS will
comply with laws protecting the exercise of conscience and religion, including the Religious
Freedom Restoration Act (42 U.S.C. 2000bb through 2000bb-4) and all other applicable legal
requirements." (NPRM at 597.) But there is no explanation in the NPRM how HHS will comply

1 Christian Employers Alliance Statement of Faith and Christian Ethical Convictions, ovoilable at
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2 See, e.g., Azeen Ghorayshi, Doctors Debate Whether Trans Teens Need Therapy Before Hormones, NYT (Jan. 13,
2022), https://www.nytim es.com/2O22/Ot/13/health/transgender-teens-hormones.html.
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with those protections and legal obligations. A single statement contained within a four hundred-

eight-page document is insufficient and offers no practical substance.

CEA members are committed to a Biblical understanding of gender as an immutable reality

defined by biological sex, including in the insurance plans they offer, but ask CMS to clarify

whether the NPRM would require plans that conflict with those commitments.

With this conflict in mind, the regulation raises many questions, several of them articulated here.

We ask CMS to address:

t. Will the sexual orientation and gender identify nondiscrimination provisions be enforced

against CEA members? lf so, how?

2. Will CEA members be allowed to maintain insurance plans that align with their sincerely

held conscience and religious beliefs on gender and sexuality?

3. How will CMS respond if the health care design of a Christian employer does not cover

hormone therapy for children with gender dysphoria, especially in light of the controversy

that remains in the field concerning hormone therapy for children and its long-term

i mpl ications for ferti lity?

4. How will CMS respond if the health care design of a Christian employer provides

counseling services for children with gender dysphoria but does not cover hormone

therapy or other medical interventions?
5. Will the Bible, "...the source of all we believe concerning truth and morality" (Statement

of Faith, 1.1.1) be deemed "unscientific," "disreputable," and unjustified as a reason for
an allegedly discriminatory benefit design?

6. ls there a process in place for CEA members to complain if the CMS regulations are not

enforced in ways that comply with laws protecting their exercise of conscience and

religion?

7. Will issuers of insurance plans for CEA members be permitted to offer CEA members

insurance plans that comply with CEA members' religious beliefs, or will the regulation
' make it unlawful to do so?

B. lf unlawful, how will CEA employers be able to continue offering employee health

insurance plans that, consistent with their religious convictions, exclude coverage for
' treatments designed to support a gender transition?

9. Will the regulation include in the text of the rule an unambiguous religious exemption

that ensures exchanges, issuers, agents, and brokers may continue -offering health

insurance that, consistent with the religious convictions of entities like CEA employers,

excludes coverage for treatments designed to support a gender transition? lf not, will HHS

provide a clear framework for seeking a religious exemption under the Religious Freedom

Restoration Act prior to enforcement action by HHS?



CEA members are committed to the health and safety of their valued employees precisely

because of their religious beliefs, and they seek to provide quality health care benefits consistent
with this commitment. They further believe to be required to provide, subsidize, or promote
treatments or procedures that directly contradict their deeply held religious beliefs is

unconscionable, unconstitutional, and violates laws protecting the exercise of conscience and
religious, including RFRA.

fhank you for your attention to these concerns.

Christian Employers Alliance


